Global intellectual property obligations shape domestic laws and policies. More than twenty years since the first multilateral trade-based intellectual property agreement, critics contend that global intellectual property law prioritizes intellectual property rights over other interests, and profits over people. Faced with international intellectual-property obligations, nations have been forced to justify laws and policies designed to promote human development in areas such as health and education as exceptions to intellectual property protection. This is the result of legal interpretations that treat the objectives of intellectual property protection and human development as inconsistent with one another. Drawing on the objectives of trade law and intellectual property law, this Article argues that human development is a central objective of trade-based intellectual property law and should be duly recognized as such. It is therefore unnecessary to protect human development as an "exception" to a norm of protection.
INTRODUCTION
Intellectual property laws can play a critical role in promoting or hindering human progress.
1 But these laws, which regulate ownership in intangible goods, can also lead to moral and ethical dilemmas relevant to human development. 2 For instance, should a patent owner of self-replicating, genetically-modified seeds be able to control the use of the seeds after they have been harvested, or does this extend the patent right too far?
3 Should life-saving medicines be made available to those in need, even if they cannot afford them?
4 Should human genes be owned? 5 In the interest of promoting public health, should countries be able to limit the ability of companies to use their trademarks to advertise harmful products? Global harmonization of intellectual property laws means that states are restricted in their capacity to make these determinations independently. (outline available at http://www.uiaflorence2014.com/public/pdf/035_SALA_5_035_GHOSH_SHUBHA__Innovation_H ealth_and_the_Right_to_Know__EN.pdf#zoom=75) ("The creation of a technology based exemption to the patent exhaustion doctrine is inconsistent with Congress' technology neutral view of patent law, dating back at least to the enactment of the 1952 Patent Act. Such a technology neutral view of patent law is mandated by and consistent with Article 27(1) of the TRIPS Agreement which imposes on signatories the obligation that 'patents shall be available and patent rights be enjoyable without discrimination as to...the field of technology.' The Federal Circuit's exception for self-replicating technologies creates such discrimination based on field of technology.").
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A panel has been established to hear the Australia case. 16 Should the dispute proceed, a dispute settlement panel could decide that Australia's law violates its intellectual property obligations under the WTO agreements and recommend that Australia change its laws to bring them into compliance with its WTO obligations.
The WTO challenge to Australia's Plain Packaging Legislation is indicative of the way international agreements can shape national intellectual property policy. However, as this case illustrates, a successful challenge would also affect Australia's public health policy. Australia's efforts to discourage cigarette smoking are based on sound health policy and are in line with global health goals. For example, the World Health Organization has a "Tobacco Free Initiative."
17 This initiative was established in 1998 to raise awareness about the negative health effects of tobacco. 18 The question that the tobacco industry challenge raises is whether Australia's health policy interferes with intellectual property rights.
When international trade panels have had the opportunity to interpret tradebased intellectual property rules, they have interpreted these rules in a manner that characterizes societal goals, like promoting public health, as inconsistent with the intellectual property obligations under the WTO. 19 However, this is a false dichotomy.
Under the current framework, laws designed to promote human health, such as the Australian Plain Packaging Legislation, are accommodated as exceptions to intellectual property protection. 20 When sovereign nations develop policies that prioritize certain human development goals, such as access to medicines, these nations are portrayed as free-riders. 21 This requires nations to defend policies designed to prioritize human development objectives, such as health and education, 16 Under the WTO Agreements, the tobacco companies cannot challenge Australia directly, but an interested nation can do so on their behalf. Id. See Australia-Certain Measures Concerning Trademarks and Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging, WTO Doc.
WT/DS435/1 (Apr. 4, 2012) ("On 10 October 2014, the Chair of the panel informed the DSB that the panel expected to issue its final report to the parties not before the first half of 2016, in accordance with the timetable adopted by the panel on 17 June 2014 on the basis of a draft timetable proposed by the parties. On 29 June 2016, the Chairman of the panel informed the DSB that due to the complexity of the dispute, the panel expected to issue its final report to the parties not before the end of 2016."). Vol.
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as justified, despite the obligation to protect intellectual property rights. 22 As a result, national policies that curtail intellectual property interests are defended based on exceptions and "flexibilities" in the WTO agreements, rather than justified as consistent with the primary objectives of a trade-based intellectual property regime.
This Article contends that promoting human progress and innovation should be recognized as an objective of trade-based intellectual property law and the international obligations interpreted accordingly. While this is not the dominant narrative in intellectual property, this argument is not without support. 23 It is grounded in utilitarian 24 intellectual property theory and the language of the WTO Agreements. 25 While human development can mean different things, the definition used here is the one used by the United Nations, which is multi-faceted. 26 It includes progress in terms of health, education, and economic wealth. 27 These objectives are aligned with the patent and copyright goals of promoting innovation and progress. These are complementary, not competing objectives.
The central claim of this Article is that promoting human development and progress is an objective of intellectual property law as well as trade law. Moreover, it is an objective of trade-related intellectual property because intellectual property rules that are subsumed within a trade regime are subject to the objectives of the trade regime as well as the objectives of intellectual property law.
Intellectual property laws are relevant to global human development for a number of reasons. First, intellectual property obligations have been incorporated into the WTO agreements, and compliance with intellectual property standards created through the WTO Agreements is mandatory for all WTO member states. 28 This means that the intellectual property laws and policies of most of the world's nations are shaped, in part, by the WTO Agreements and other agreements, such as the 22 See Request for Consultations by Dominican Republic, Australia-Certain Measures Concerning Trademarks and Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging, WTO Doc. WT/DS441/1 (July 18, 2012); Request for Consultations by the United States, CanadaTerm of Patent Protection, WTO Doc. WT/DS170/1 (May 10, 1999). 23 While this Article will use the term "intellectual property," the primary forms of intellectual property that are the subject of the analysis contained herein are patent and copyright laws.
24 I distinguish utilitarianism from wealth maximization because they are not interchangeable, although I acknowledge that maximizing wealth could be used as a measure. 25 TRIPS Agreement, supra note 6, at pmbl.
26
See Human Development Index, U.N. DEV. PROGRAMME, http://hdr.undp.org/en/content/human-development-index-hdi (last visited Oct. 19, 2016) . 27 The United Nations Development Programme defines human development and the human development approach as "expanding the richness of human life, rather than simply the richness of the economy in which human beings live. It is an approach that is focused on people and their opportunities and choices."
What is Human Development?, U.N. DEV. PROGRAMME, http://hdr.undp.org/en/humandev (last visited Oct. 19, 2016). Amartya Sen, a leading scholar in the development field, defines development as the freedom which requires that people be free from poverty, tyranny, and social deprivation. AMARTYA SEN, DEVELOPMENT AS FREEDOM 3 (1999 
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Human Development as a Core Objective of Global Intellectual Property 7 recently concluded Trans-Pacific Partnership ("TPP"), 29 that build on the existing regime.
Second, intellectual property rights play an increasingly important role in society. We live in an era where information and technology have tremendous social and financial value. 30 The food we eat may be the product of genetically modified seeds. 31 We engage in cultural exchange through social media platforms, such as Twitter, Facebook, Instagram, and others. 32 We listen to audiobooks, and access and read materials on our electronic tablets. 33 Children practice mathematics, typing, and other subjects using various online games. 34 These technologies implicate patents, copyrights, trademarks, and other forms of intellectual property.
35
Recognizing human development as one of the objectives of intellectual property, rather than as an exception to intellectual property protection, will promote innovation that furthers human development. Both the World Intellectual Property Organization ("WIPO") and the WTO recognize that intellectual property rights are relevant to global development. 36 In addition, the WTO Agreements provide nations with some degree of flexibility. 37 While the so-called "TRIPS flexibilities" are useful, reliance on "flexibilities" is only a partial solution. This is because 29 intellectual property protection is the default norm, while human development must be justified in light of these intellectual property obligations.
Part I of this Article provides some background information with regard to the tensions that arose when intellectual property law was harmonized through the WTO and explains the relevance of human development to this conversation. Part II provides theoretical and textual justifications for treating human development as an objective of trade-based intellectual property, while Part III explains the limitations of relying on exceptions to intellectual property protection in trade agreements. Part III also draws on intellectual property theories and trade law objectives to demonstrate that promoting human development is an essential aspect of trade-related intellectual property. Finally, Part IV offers preliminary suggestions for incorporating human development as a core objective of global intellectual property law.
I. INTELLECTUAL PROPERTY HARMONIZATION & HUMAN DEVELOPMENT

A. Enforceable Global Standards
The expansion of intellectual property rights has been observed domestically as well as internationally. 38 This expansion of rights can be attributed to the increased importance of intangible assets for businesses. 39 For example, the U.S. government describes the TPP as an accomplishment for American businesses. that, among other things, the TIP will benefit large corporations rather than the public and that the TPP will change the rules for intellectual property enforcement globally. 41 These opposing views with regard to trade-based intellectual property obligations reflect the same concerns that arose when the TRIPS Agreement was concluded in 1994. 42 The TRIPS Agreement remains the foundational agreement in international intellectual property law. For instance, the recently concluded TPP is the most recent major trade agreement that contains intellectual property rules. 43 Like other agreements since the TRIPS Agreement, the TPP refers to the TRIPS Agreement obligations as the baseline. The same is true of the Anti-Counterfeiting Trade Agreement ("ACTA"), which was concluded in 2011. 44 This Article will, therefore, focus on the intellectual property obligations that nations have under TRIPS.
The TRIPS Agreement is a multilateral agreement that harmonized global intellectual property standards. 45 The 1995 merger between trade and intellectual property that came about with the establishment of the WTO marked a shift in global intellectual property law and policy. 46 At that time, some commentators pointed out that trade regulation and intellectual property have opposite goals because trade regulations primarily aim to remove market barriers while intellectual property laws are often described as creating limited monopolies. 47 The WTO enforcement mechanism distinguishes the TRIPS Agreement from prior international intellectual property agreements because it gives member states a way to enforce compliance with the WTO obligations. 49 WTO member states were obliged to comply with the TRIPS Agreement in order to be part of the WTO. 50 This was an effective strategy for harmonizing global intellectual property standards. All WTO member countries are required to comply with certain minimum obligations for intellectual property that can now be enforced through the WTO dispute resolution process.
51
These intellectual property standards include, for example, a minimum term of protection of twenty years from the date of filing for patents 52 and a minimum term of protection of the life of the author plus fifty years for copyright. 53 In addition, WTO members cannot exclude certain kinds of products from patent protection, 54 and criminal enforcement and border enforcement is required in certain instances. 55 These, and other obligations, are referred to as the minimum standards required by the TRIPS Agreement.
The WTO continues to be relevant because it is the only major multilateral trade forum, with most of the countries in the world as parties to the WTO Agreements.
56
INTELLECTUAL PROPERTY: FOR BETTER OR WORSE? 159 (2014) ("The developing country partners in the EPAs certainly are aware that they are conceding policy flexibility in accepting the IP provisions, and that by doing so, inter alia, they may be limiting the ability of their domestic industries to make use of EU-generated innovation.") [hereinafter Abbott, Trade Costs and Shadow Benefits]. 59 Abbott, Trade Costs and Shadow Benefits, supra note 58, at 159, 170 ("The provisions in the IP chapters that reference sustainable development, transfer of technology and other potentially development-friendly objectives or undertakings may provide some benefits at the margin, but they are not constructed in such a way as to offset concrete costs in areas such as access to pharmaceutical technologies. They appear largely to be in the nature of 'window dressing', more shadow than substance.
In this regard, they do not lend themselves as models for the future development of international IP law."). 62 In addition, the trend towards greater intellectual property protection through other trade agreements is well entrenched. Some nations continue to seek higher standards of protection through bilateral and plurilateral agreements. 63 Arguably, large corporations and their industry associations have been successful in pressing for, and obtaining, the type of protection that benefits them. 64 For instance, the TRIPS Agreement contains a provision that obligates WTO members to provide copyright protection for material that some countries would otherwise not protect, such as computer source codes and compilations of data. 65 The AntiCounterfeiting Trade Agreement (ACTA), which was signed in 2011, increases enforcement of intellectual property rights at the border, 66 and the TPP requires signatories to protect information generated by pharmaceutical companies as part of the process of obtaining marketing approvals.
67
While trade-based intellectual property rights have expanded to cover nontraditional subject matter such as sound trademarks and regulatory data, 68 attempts to obtain global protection for traditional knowledge, traditional cultural expressions, and folklore have not been successful despite international efforts. 69 There have even been some well-publicized disputes involving indigenous traditional knowledge following the implementation of minimum standards under the TRIPS 
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Agreement, 70 including those relating to the use of the hoodia cactus plant, neem, and turmeric spice.
71
The World Intellectual Property Organization ("WIPO") has been working on protection for traditional knowledge for some time, but an agreement has not been reached. 72 As the WIPO explains, working out the details of such an instrument has been challenging. 73 Nonetheless, some nations have implemented legislation to protect traditional knowledge and cultural practices at the domestic level. 74 This includes herbal medicinal practices as well as cultural artwork, such as native totem poles, or songs.
75
For many, the lack of protection for traditional knowledge underscores the inequities of the intellectual property system. 76 For example, in Peru, the maca plant has been used for centuries as a source of food and to make a local health drink.
77
Among other things, this Peruvian plant, which is known for its fertility enhancing potential, has become attractive on the world market. 78 Thus, there is more than one United States patent that is based on the use of the maca tuber for health related purposes. 79 A seemingly simple combination of powdered maca with powdered deer antler has been patented. 80 Yet, the intergenerational knowledge relating to the use of the maca plant for health purposes cannot be patented. This is because an invention must meet the requirements of novelty, utility, and non-obviousness before it can be protected by patent law. 81 Since it is widely known that the maca plant has certain health properties, the knowledge is considered to be within the public domain and not, therefore, protectable. Nor is this knowledge currently protectable using other forms of intellectual property. 82 To some, this reflects a refusal to protect knowledge generated by communities that lack resources.
83
Businesses must be able to protect their investments and to generate wealth for their shareholders. Yet, it is equally, if not more, important that human development is not undermined, but is also advanced in the process. In addition to facilitating commerce between nations, trade law aims to reduce poverty and promote peace. 85 Unfortunately, the current model of trade-related intellectual property appears to be driven primarily by the financial interests of large multinational corporations. 86 This creates problems to the extent that the industry objectives are at odds with the goals of promoting peace, sustainable development, 87 and cooperation.
B. Development as a Concern
The 1994 merger between intellectual property and international trade was not universally welcomed. 89 In particular, many observers noted that the standards contained in the TRIPS Agreement were best suited for industrialized countries, and criticized the TRIPS Agreement for its "one size fits all" approach.
90 Developing countries, in particular, were reluctant to adopt the TRIPS Agreement standards, 85 See infra Part III. 86 But these same nations were encouraged to adopt higher intellectual property standards on the basis that it would be beneficial for their economies 92 and would help them increase their foreign direct investment. 93 Despite these claims, it is not clear that the WTO and its harmonized intellectual property standards have benefitted all countries to the extent promised two decades ago. 94 Indeed, some observers contend that developing countries are harmed by the current global intellectual property standards. J. INT'L L. 47, 59 (2002) (explaining that developing countries accepted TRIPS because "(i) developing countries sought concessions on other matters (such as textiles and agriculture), and believed that the business community in the developed world would not support a package containing these concessions without TRIPs; (ii) developing countries anticipated that in the absence of an intellectual property agreement, large nations such as the United States would take unilateral trade measures anyway to 'punish' nations that did not protect U.S. intellectual property rights; (iii) some developing countries anticipated that intellectual property protection would attract valuable foreign investment and technology transfer; and (iv) some larger developing countries (such as India) recognized that they were significant creators of intellectual property and would reap benefits from the growth of their creative industries."); see also Jagdish Bhagwati, Comment, Services and Intellectual Property Rights, in THE NEW GATT: Developing countries have been obligated to implement the TRIPS Agreement intellectual property standards since 2000. 96 In recognition of the serious challenges that the least developed countries face, they were given a ten-year grace period before they had to implement their TRIPS Agreement obligations and had until 2005 to comply with this obligation. 97 Despite the delayed implementation period, the leastdeveloped countries have since sought and obtained two extensions of time, and they now have until 2021 before they have to fully implement the TRIPS Agreement standards. 98 The WTO members agreed to an additional extension of time with respect to patent protection for medicines in the least-developed countries as well, 99 giving these countries until 2033 before they must provide full patent protection for pharmaceutical products. 100 These repeated extensions of time to apply the TRIPS Agreement obligations are a clear indication that the intellectual property standards contained in this agreement were not-and still are not-suitable for countries that have yet to achieve a certain level of industrialization. In effect, the least developed countries are not fully part of the global intellectual property regime. In light of the challenges these developing countries face, it is critical for them to implement intellectual property laws that promote human development.
While developing countries may have special concerns relating to intellectual property, human development as it relates to intellectual property is not exclusively a developing-country problem. All nations feel the negative effects that arise from prioritizing intellectual property rights when these rights interfere with human development. For instance, the disputes I will discuss to illustrate the problem with the current framework are conflicts between industrialized nations. Moreover, it is not clear that high levels of intellectual property protection are necessarily promoting progress in industrialized countries. 100 Id. ("Least developed country Members will not be obliged, with respect to pharmaceutical products, to implement or apply Sections 5 and 7 of Part II of the TRIPS Agreement or to enforce rights provided for under these Sections until 1 January 2033, or until such a date on which they cease to be a least developed country Member, whichever date is earlier."). KENTUCKY LAW JOURNAL Vol.
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Some leading intellectual property scholars have questioned the commitment to high intellectual property standards in the United States in the face of empirical data which shows that strong intellectual property protections can limit progress.
102 One well-known scholar, for instance, recently pointed out that the evidence about whether copyrights and patents stimulate innovation and creativity is not conclusive.
103 He compared the arguments that favor strong intellectual property protections in the face of inconclusive evidence as a kind of religion or "faith" in current intellectual property law.
104
Although there is empirical data about the impact of intellectual property rights in industrialized countries, there is relatively limited empirical data about the effect of intellectual property rights in developing countries.
105 Studies about the relationship between intellectual property and innovation conclude that the effects of patent and copyright protections depend on the extent to which a nation has a high level of domestic research and development ("R&D"), as well as whether there is an internal market for the products. 106 For instance, one recent study concluded that if a country does not have its own R&D infrastructure, or has a small internal market, global investment in R&D increases if there are strict and uniform intellectual property laws. 107 Emerging economies, however, experienced greater investment in R&D with less uniform intellectual property regimes. 108 Most commentators conclude that the research is inconclusive and more studies are needed. 109 However, there is a consensus that the determination as to an appropriate level of intellectual property protection for a country will depend on http://www.hsrc.ac.za/uploads/pageContent/5481/Science,%20Technology%20and%20Innovation%20 Strategy%20for%20Africa%20-%20Document. Ultimately, the impact of minimum intellectual property standards on different nations will depend, in part, on how the rules are interpreted and applied. If human development is recognized as one of the primary objectives of trade-related intellectual property, the WTO rules can be interpreted and implemented in a manner that allows state parties to these trade agreements to adopt laws and policies that protect intellectual property rights while promoting human development.
Laws and policies that promote human development should not have to be justified solely on the basis that they fall within exceptions to intellectual property protection. 113 To interpret high levels of protection as the norm, while justifying policies designed to promote human development as the exception, undermines the ability of sovereign nations representing the interests of their domestic constituencies to promote this important and fundamental objective. Trade-based intellectual property regimes are critical to the conversation about human development because, as the next Section will explain, international legal regimes outside the WTO are limited in what they can achieve vis-a-vis the WTO and other trade frameworks, such as the TPP.
C. Development Over Rights
This Article advocates a development-based framework rather than a rightsbased framework. As I have discussed elsewhere, advancing human rights is an Overview:
The TRIPS Agreement, WORLD TRADE ORG., https://www.wto.org/english/tratop_e/trips_e/intel2_e.htm (last visited Oct. 21, 2016) ("The TRIPS Agreement, which came into effect on 1 January 1995, is to date the most comprehensive multilateral agreement on intellectual property.").
112 WTO Decision, supra note 99, at ¶ 1 (stating that some developing countries will have until 2033 to implement parts of the TRIP Agreement). 113 See TRIPS Agreement, supra note 7, at Art. 30 ("Members may provide limited exceptions to the exclusive rights conferred by a patent, provided that such exceptions do not unreasonably conflict with a normal exploitation of the patent and do not unreasonably prejudice the legitimate interests of the patent owner, taking account of the legitimate interests of third parties.").
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essential aspect of human development. 114 There is a Declaration on the Right to Development, which offers a rights based approach to development. 115 In addition, the human-rights basis for intellectual property protection, to the extent one exists, is found in the International Covenant on Economic, Social and Cultural Rights ( " ICESCR") as well as in the Universal Declaration of Human Rights ("UDHR"). 116 However, human development, as discussed in this Article, is not about human rights as such. Instead, the term human development refers to factors such as those used by the United Nations Development Program, rather than a substantive human right to development.
117
There are a number of international obligations that can be impacted by intellectual property rights. Some scholars and activists have turned to these "counter regimes" as they seek ways to mitigate the effects of the TRIPS Agreement. 118 The multilateral "counter-regimes" to the WTO include the Convention on Biological Diversity ("CBD"), 119 human rights instruments, the International Treaty on Plant Genetic Resources ("ITPGR"), 120 and the United Nations Declaration on the Rights of Indigenous Peoples.
121 Instruments like the CBD and the UDHR 122 help to challenge the assumptions about the role of intellectual property rights in the global context. They also highlight non-intellectual property perspectives. The CBD and its Nagoya Protocol aim to conserve biological diversity and ensure the benefits derived from the use of genetic resources are shared fairly. 123 122 UDHR, supra note 115. 123 CBD, supra note 119, art. 1 ("The objectives of this Convention, to be pursued in accordance with its relevant provisions, are the conservation of biological diversity, the sustainable use of its components and the fair and equitable sharing of the benefits arising out of the utilization of genetic resources, including by appropriate access to genetic resources and by appropriate transfer of relevant technologies, taking into account all rights over those resources and to technologies, and by appropriate funding.").
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Human Development as a Core Objective of Global Intellectual Property 21 materials. The UDHR provides that everyone has the right to participate in the cultural life of the community 124 and a right to an adequate standard of living, including a right to health. 125 Human rights bodies have also engaged in discussions of intellectual property rights and produced documents that provide their interpretations of these rights.
126
From an international law perspective, however, there are a number of limitations to these non-trade forums. Even if one were to rely on the Vienna Convention on the Law of Treaties ("VCLT") to interpret WTO obligations in light of other international obligations, 127 the status of the other agreements vis-a-vis the WTO agreements would tend to lead to prioritizing the WTO intellectual property obligations. This is partly due to the fact that some of the most powerful countries have not ratified the treaties that provide a basis for limiting intellectual property rights. 128 The United States, for example, voted against the United Nations Declaration on the Rights of Indigenous People, and has not ratified the Convention on Biological Diversity or the International Covenant on Economic Social and 124 UDHR, supra note 116, art. 27(1) ("Everyone has the right freely to participate in the cultural life of the community, to enjoy the arts and to share in scientific advancement and its benefits."). 125 Id. art. 25 ("Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control."). KENTUCKY LAW JOURNAL Vol.
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Cultural Rights ("ICESCR"). 129 The goals of the ICESCR, such as the right to health, and the right to education, for example, are relevant to human development. As compared to the TRIPS intellectual property obligations, the ICESR obligations could be characterized as relatively weak. Importantly, the existence of the WTO enforcement mechanism has the practical effect of prioritizing WTO obligations over those without an enforcement mechanism. Finally, the TRIPS Agreement contains language that could be used to limit deviations from the TRIPS standards. 130 It is, therefore, essential to re-examine the objectives of trade-based intellectual property.
II. HUMAN DEVELOPMENT IS INTERNAL TO TRADE-BASED INTELLECTUAL PROPERTY
Trade agreements can confer legitimacy on particular arrangements by making them the norm. 131 As a result, these agreements can shape the nature of the arguments that are made, thereby influencing outcomes, even where there appears to be flexibility in these agreements.
132 This is why there is a need to reframe the conversation, with a view to making human development a norm of intellectual property protection, rather than an exception to the norm. This is a long-term 129 132 Id. at 405 ("In the way that it frames and structures discussion of trade issues, trade law shapes the kinds of argument which can be made, who is able to make them, and in what forums they are made. Trade law can change the political dynamic of trade debates, and can orient such debates in particular directions, even where it is formally neutral as to their outcome. This is a model of WTO 'power' in which the WTO is located not so much above national decision-making structures, constraining them from the top down, but rather one in which WTO law is seen as providing the conceptual terrain on which those decisions are made, and thereby determining the contours of the paths down which they travel.").
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Human Development as a Core Objective of Global Intellectual Property 23 strategy, which must be implemented alongside concrete short-term strategies to create effective change. One might argue that human development imports irrelevant considerations into intellectual property law. Yet, both the WIPO and the WTO recognize that intellectual property rights are relevant to global development. 133 Further, the notion that intellectual property laws should promote human development can be grounded both in theory and in international legal agreements. This Section of this Article will discuss the theoretical and textual bases for the proposition that trade-related intellectual property should promote human development.
A. As an Intellectual Property Objective
In the United States, the "progress clause" or "intellectual property clause" of the U.S. Constitution gives Congress the power to enact copyright and patent laws "[t]o promote the Progress of Science and useful Arts" by providing authors time-limited protections for their inventions and creative works. 134 The predominant understanding of this constitutional provision is that intellectual property laws serve to incentivize innovation by providing a creator with a limited period of market exclusivity. 135 In other words, patents and copyrights provide economic incentives and rewards for creators. 136 In this way, patent and copyright laws are said to promote progress. KENTUCKY LAW JOURNAL Vol.
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Despite the predominance of incentive theory, various scholars remind us that the role of intellectual property in society is not as narrow as the prevailing discourse suggests. 138 With respect to incentive theories, recent studies have demonstrated that authors are motivated by the desire to make a contribution, and not solely by a desire for economic gain. 139 This desire to contribute supports the idea of property rights serving the public good. In the global context, for example, some constitutions explicitly state that property owners have an obligation to contribute. The German Constitution states: "Property entails obligations. Its use shall also serve the public good."
140
The U.S. Constitution does not refer directly to public benefit. However, it speaks about patent and copyright laws promoting progress. 141 Scholars have provided various interpretations of "progress." For instance, Malla Pollack explains that progress means that intellectual property laws should promote the dissemination of knowledge and technology.
142 Alina Ng suggests that we can be guided by ethics in developing our intellectual property laws, 143 while Cynthia Ho contends that patents can promote progress that includes a sense of justice.
144
Some intellectual property scholars have embraced the human flourishing framework developed by Amartya Sen and Martha Nussbaum. 145 These scholars contend that we should move beyond the narrow law and economics approach to embrace other interpretations of intellectual property law.
146 Amartya Sen defines 147 This means that people should be free from tyranny and should enjoy economic opportunities as well as things such as good health and education.
148 Martha Nussbaum advocates a "capabilities approach" to development, which she distinguishes from the "human development approach," although the terms are used interchangeably.
149 Nussbaum's approach treats each individual as an end, focusing on choice and freedom. 150 Like Sen, Nussbaum's capabilities approach emphasizes individual choice.
151
Drawing on Sen's and Nussbaum's notions of "development," Margaret Chon proposes a distributive justice approach to global intellectual property. 152 Chon's distributive justice analysis encompasses various factors, one of which is human development as defined by the United Nations Millennium Development Goals.
153
She adopts the human capabilities approach and considers human rights instruments in analyzing the role of copyright in education.
154 Madhavi Sunder takes a somewhat different approach from Chon, arguing that culture, including the promotion and it fails prescriptively as the exclusive basis for deciding the important intellectual property conflicts of the day, and (3) it fails to capture fully the dynamics of cultural creation and circulation.").
147 AMARTYA SEN, DEVELOPMENT AS FREEDOM 3 (1999). 148 Id. at 3, 5.
149 MARTHA C. NUSSBAUM, CREATING CAPABILITIES: THE HUMAN DEVELOPMENT APPROACH 17 18 (2001). Nussbaum sees capabilities as broader than human development because this can accommodate animals in addition to humans. Id. at 18. 150 Id. 151 Id. ("In other words, the approach takes each person as an end, asking not just about the total or average well-being but about the opportunities available to each person 152 Chon, supra note 145, at 805, 810 ("The third and final aspect of distributive justice related to IP ponders the general question whether growth-led economic development necessarily contributes to human development, both within and across nations."); id. at 834 ("I have suggested that a substantive equality principle is needed in global IP norm-setting and norm-interpreting activities in order to facilitate access to essential information goods. This principle would be drawn from the key term 'development' in relevant international IP foundational documents.").
153 Id. at 815-16 ("However, a key difference between an approach from below and other critiques of the current IP balance is its emphasis on distributive justice outcomes. The perspectives and actions of the least empowered among us are included in more than just a formal equality sense in shaping a normative legal agenda. Rather, an approach from below explicitly shapes IP outcomes with respect to knowledge goods by specific groups, in this case, users in developing countries, for specific goals, which could include innovation, access, and affordability. At least for purposes of this Article, these goals also include basic human development as defined by the Millennium Development Goals.").
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dissemination of artistic and technological goods, is an aspect of human development.
155
This Article builds on the work of such scholars, turning to theories of international trade to recast the role of trade-based intellectual property in promoting progress and innovation as promoting human progress that includes, but is not limited to, economic development. 156 Human development does not need to be justified through "exceptions" to intellectual property protection because it is a central objective of trade-related intellectual property. It must be a factor in the interpretation and application of our trade-based intellectual property obligations. Admittedly, terms like "human development" can be somewhat nebulous. However, promoting "human development" or "human progress" is arguably no less clear than the U.S. constitutional language about promoting "the progress of science and the useful arts."
157 As the next Section will explain, there are ways to define and assess human development, just as there are ways to define and assess "progress."
B. As Progress and Innovation
What do we mean when we speak of "progress" or "innovation" or "development?" "Progress" is defined as: "a forward or onward movement (as to an objective or to a goal)," "gradual betterment," and "the progressive development of mankind."
158 It is also defined as "development towards a better, more complete, or more modern condition."
To progress or develop can be the same or very similar. "Develop" is defined as "to or grow or cause to grow or become larger and more advanced."
159 "Development" is "the process of developing or being developed," "a specified state of growth or advancement." 160 Advance and progress are synonyms. 161 Innovation is not synonymous with development, but it is related. To "innovate" is "to do something in a new way; to have new ideas about how something can be done."
162 When we speak of promoting progress in intellectual property, we tend to speak of innovation.
155 SUNDER, supra note 1, at 7.
156.
Alina Ng has argued that there are other ways to conceive of "progress." See NG, supra note 151, at 123 ("We have unwittingly permitted economics rather than ethics to be the governing influence upon the behavior of those creating, producing, and using literary and artistic work within the copyright system. In many ways, the progress of science and the useful arts works on a very different plane from the one we have constructed through our laws.").
157 U.S. CONST. art. I, § 8, cl. 8. 158 Progress, WEBSTER'S NINTH NEW COLLEGIATE DICTIONARY (1988). 159 Develop, CONCISE OXFORD ENGLISH DICTIONARY (2008). 160 Id. Development ("a specified state of growth or advancement"). Human innovation and progress can take into account economic progress, as well as scientific, social, educational, and artistic progress. 163 Scientific progress can, and should, be promoted along with human progress. Indeed, these two forms of progress are interrelated and should occur simultaneously. In the international context, where divergent cultural values prevail, exclusive reliance on reward theory 164 to explain and assess intellectual property rules is inadequate. The effects of intellectual property protection are not limited to promoting or hindering economic development or rewarding the creator for her work. Rather, as much of the critique of strong intellectual property rights has demonstrated, intellectual property rights can affect educational development, health, and culture.
Indeed, the United Nations Human Development Index ("HDI") recognizes that economic progress alone is not an adequate measure of progress. 165 Human development is multi-faceted, and includes progress in terms of health, education, and economic wealth. 166 Hence, the focus here is not on the provisions in the TRIPS Agreement that allow nations some freedom to implement their intellectual property obligations as they choose. Rather, the argument is that compliance with intellectual property standards should promote human progress because it is an objective of intellectual property law to stimulate innovation and progress, broadly defined. 167 Trade-related intellectual property has been a reality for the past twenty years. If countries are socially, politically, and economically unstable while wealth is increasingly concentrated in the hands of a few, 168 trade agreements become a basis for protest rather than a model for global peace. 169 Trade-related intellectual property law should be developed, interpreted, and enforced in a manner that is consistent with trade law objectives of advancing peace and stability, as well with intellectual 163 Human Development Index, supra note 26. 164 Jeanne C. Fromer, Expressive Incentives in Intellectual Property, 98 VA. L. REV. 1745, 1787 (2012) (explaining reward theory justifies patent and copyright protection as a reward for the innovators efforts and contribution). 165 Human Development Index, supra note 26 ("The Human Development Index was created to emphasize that people and their capabilities should be the ultimate criteria for assessing the development of a country, not economic growth alone."). 166 Id. 
").
168 This is not to suggest that intellectual property obligations are responsible for the instability. However, when various political and economic forces lead to a situation of instability, or even the perception-even if it is inaccurate-of decreased prosperity, trade agreements may be targeted. For instance, the anti-trade sentiments have been expressed by Republican presidential candidate Donald property goals of promoting innovation and progress. The next Section will show how human development is an objective of trade law.
C. As a Trade Objective
International trade is largely based on the economic theory of comparative advantage. 170 However, trade liberalization had other important goals beyond the economic benefits. 171 In addition to promoting open borders and free trade, the WTO goals include contributing to sustainable development, reducing poverty, and promoting global peace and stability.
172 Development concerns date back to the GATT 1947, which was the predecessor to the WTO. 173 A more recent trade agreement, the TPP, has a chapter on development, which recognizes the importance of "development in promoting inclusive economic growth" and the "instrumental role" that trade can play in economic growth.
174
Turning to the WTO agreements, there is textual support for interpreting and enforcing trade-related intellectual property obligations to support human capabilities. Article 31(1) of the Vienna Convention on the Law of Treaties ("VCLT") states that a treaty should be interpreted "in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its objectives and purpose."
175 The VCLT further provides that the context includes the text, the preamble, the annexes and agreements made in connection with the treaty. 
World
Trade Organization: Overview, WORLD TRADE ORG., https://www.wto.org/english/thewto_e/whatis_e/wto_dg_stat_e.htm ("The WTO's founding and guiding principles remain the pursuit of open borders, the guarantee of most-favoured-nation principle and non-discriminatory treatment by and among members, and a commitment to transparency in the conduct of its activities. The opening of national markets to international trade, with justifiable exceptions or with adequate flexibilities, will encourage and contribute to sustainable development, raise people's welfare, reduce poverty, and foster peace and stability. At the same time, such market opening must be accompanied by sound domestic and international policies that contribute to economic growth and development according to each member's needs and aspirations.").
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Health ("Doha Declaration on Health") refers to the "flexibilities" found in the TRIPS Agreement.
186 These include exceptions for compulsory licensing, national emergencies, and the flexibility to determine when an intellectual property right has been exhausted. 187 These clear statements by WTO member states provide the context for interpreting trade obligations in a manner that supports human development.
188 Trade can, and should, play a role in alleviating poverty and raising standards of living. 189 Further, the WTO has explicitly acknowledged the relationship between its objectives in facilitating trade and development and the United Nations Millennium Development Goals. 190 The WTO identifies Millennium Development Goal ("MDG") 8 as particularly pertinent to the WTO agenda; the goal of which is to develop a global partnership for development. 191 Each MDG goal includes a number of targets. One of the targets of MDG 8 is to "develop further an open, rule-based, predictable, nondiscriminatory trading and financial system ([including] a commitment to good governance, development, and poverty reduction)."
192
There is, therefore, a basis to conclude that human development is part of the broader trade agenda. As the next Section will discuss, the language of the TRIPS Agreement supports the thesis that global intellectual property should promote human development.
In undertaking this work, the TRIPS Council shall be guided by the objectives and principles set out in Articles 7 and 8 of the TRIPS Agreement and shall take fully into account the development dimension.").
186 Doha Declaration on Health, supra note 183, at ¶ 5; see also Doha Declaration, supra note 4, at ¶ 4.
187 Doha Declaration on Health, supra note 183, at ¶ 5; see also Doha Declaration, supra note 4, at ¶ 5 (describing flexibilities and explaining that once an intellectual property right is exhausted, the right can no longer be used to control the movement of the good); TRIPS Agreement, supra note 6, art. 6 (providing that each member state will determine its own rules of exhaustion). 189 Doha Declaration, supra note 4, ¶ 2. 190 Millennium Development Goals, The WTO and the Sustainable Development Goals, WORLD TRADE ORG., https://www.wto.org/english/thewto_e/coher_e/mdg_e/mdg_e.htm (last visited Oct. 22, 2106) ("The United Nations Millennium Development Goals (MDGs) are eight international development goals that all 192 members and a number of international organizations have agreed to achieve by the year 2015 to end poverty. They include reducing extreme poverty, reducing child mortality rates, fighting disease epidemics, such as HIV/AIDS, and creating a global partnership for development. The main goal that concerns the WTO is MDG 8, building a global partnership for development . . . . However, WTO activities are also relevant to other goals, such as MDG 1, whose aim is to eradicate extreme poverty and hunger. In fact, the MDGs cannot be seen in isolation: they are all interconnected."). 191 Id. Intellectual property laws that support human development can be further justified based on the text of the TRIPS Agreement, the Doha Declaration, and the Doha Declaration on Health. The TRIPS Agreement is an annex to the Agreement Establishing the WTO. 193 Thus, the intellectual property obligations contained therein must be interpreted in light of the objectives of the WTO, in addition to the specific objectives of the TRIPS Agreement. The TRIPS Agreement preamble situates these global intellectual property standards within the context of trade law and the desire to reduce barriers to trade. 194 Hence, minimum intellectual property rules that nations implement as part of this trade regime should contribute to raising standards of living, while respecting different levels of development.
As various scholars have noted, the objectives and principles of the TRIPS Agreement are critical to its proper interpretation. 195 In accordance with the VCLT, the obligations under the TRIPS Agreement should be interpreted in light of the objectives of the agreement.
196 These international law interpretative principles have enabled commentators to promote the use of what has come to be known as the "TRIPS flexibilities" under Articles 7 and 8 of TRIPS as well as the exceptions to intellectual property protection available under the TRIPS Agreement.
197
Article 7, which sets out the "objectives" of TRIPS, requires a balancing of rights and obligations.
198 It describes intellectual property as having the objective of contributing to the "promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations."
199 This balancing test is one of the interpretative tools for the TRIPS Agreement obligations.
The principles of the TRIPS Agreement are found in Article 8. Article 8.1 of TRIPS, is often cited, along with Article 7 of TRIPS, as part of the "flexibilities"
193 See Marrakesh Agreement, supra note 28, Annex IC. 194 TRIPS Agreement, supra note 6, pmbl. ("Desiring to reduce distort and impediments to international trade, and taking into account the need to promote effective and adequate protection of intellectual property rights, and to ensure that measures and procedures to enforce intellectual property rights do not themselves become barriers to legitimate trade . . . .").
195 Yu, supra note 196, at 1018 ("Articles 7 and 8, which outline the objectives and principles of the TRIPS Agreement, constitute 'a central piece for the implementation and interpretation of the TRIPS Agreement.'").
196 See VCLT, supra note 175, art. 31. 197 Id. art. 31(1)-(2) ("A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose . . . . The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes . . . . ").
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200 Further, it allows WTO members to enact laws to "protect public health and nutrition."
201 But it also requires that any such laws and regulations must be "consistent with the provisions of this Agreement." 202 If intellectual property protection is interpreted as being at odds with the public interest, then Article 8 potentially limits what can be done in the public interest. Such an interpretation would also render Article 8 of TRIPS virtually meaningless. If intellectual property rights are understood as having the objective of advancing human development, however, there will be no conflict between protecting intellectual property and protecting the public interest as it relates to human development. This would include laws and policies designed to "protect public health and nutrition."
203
The "TRIPS flexibilities" are valuable insofar as they encourage us to contemplate the balancing of interests in the global context. Yet, the language of "flexibilities" suggests that prioritizing aspects of human development, such as human health, somehow requires a deviation from intellectual property protection. Admittedly, there are clear exceptions to intellectual property protection, such as compulsory licensing. 204 However, whether or not intellectual property rights will compete with human development objectives or promote human development is a matter of interpretation.
If prioritizing intellectual property protection is the norm, then interpretations of intellectual property obligations that aim to advance human development by limiting protection may be seen as diverging from the primary goals of intellectual property law. Human development objectives, such as discouraging smoking, or making generic drugs available as soon as the patent expires, can only be accommodated as a concession. Furthermore, the language of "exception" suggests that the intellectual property producer relinquishes some kind of entitlement for the benefit of the public. In other words, intellectual property protection becomes the default norm and any deviation from the norm must be justified.
The Doha Declaration, the Doha Declaration on Health, and the principles and objectives of the TRIPS Agreement all suggest that intellectual property rights should not interfere with human development objectives, like protecting human health. As this Article contends, not only should intellectual property rights not interfere with human development, but intellectual property laws and policies that promote human development are consistent with the TRIPS Agreement, and with the objectives of the WTO.
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III. THE LIMITATIONS OF "EXCEPTIONS" AND "FLEXIBILITIES"
The prevailing view in the United States is that patent and copyright laws provide incentives to creators and innovators for the purpose of stimulating innovation. 205 Trademarks provide an efficient way for consumers to identify and distinguish products. 206 In return, intellectual property owners are able to recover costs and obtain some financial reward for their contribution. 207 This utilitarian approach to intellectual property is also reflected in the language of trade agreements such as the TRIPS Agreement.
208
The success of the intellectual property system tends to be measured by the number of patents, trademarks, and copyrights, and the revenue generated therefrom. 209 The underlying assumption with such approaches is that more intellectual property rights leads to more innovation. 210 Thus, trade-based intellectual property obligations have been interpreted in a way that treats private economic gain as a primary objective of intellectual property protection. It also supports a model that favors more expansive intellectual property protection over limitations to intellectual property. This is one way to view intellectual property rights, but, as this Article argues, this is too narrow a vision of the role and purpose of intellectual property protection. While financial rewards for the creator are important, they are only part of the story. There have been a number of WTO disputes relating to intellectual property, but only a few of them were fully adjudicated. 211 In these disputes, where intellectual property protection has been balanced against some other societal interest, protecting intellectual property has been given priority. As a result, nations have had to justify their actions as the exception to the rule that intellectual property rights must be protected. This reflects an interpretation and application of the TRIPS Agreement obligations that treats human development and intellectual property protection as incongruent.
The WTO intellectual property disputes that have clearly raised human development issues include the Canada Pharmaceuticals case, the India Generics case, and the ongoing Australian Plain Packaging Legislation dispute. 212 Although the Canada Pharmaceuticals case is more than a decade old, it remains the only WTO panel decision that weighed public health considerations against the rights of the intellectual property owner.
213 I will first discuss the Canada Pharmaceuticals case before turning to an analysis of other disputes.
A. Canada Pharmaceuticals: A Failed Attempt
The European Union ("E.U.") initiated this complaint against Canada, 214 and a number of other countries joined as third parties. 215 The legal issues in the Canada Pharmaceuticals case were primarily about the correct interpretation of TRIPS Agreement obligations.
216
The Canadian law at issue allowed generic drug manufacturers to engage in research for the purpose of meeting regulatory requirements for drug approval. This was known as the regulatory review exemption. 217 Most countries agreed that this primarily focusing on the economic interests of the right holder, 231 while giving little consideration to the Canadian arguments about pressing public interests.
232
Although the Panel acknowledged Articles 7 and 8 (the objectives and principles of the TRIPS Agreement), it analyzed the limited exceptions available under Article 30 of TRIPS without reference to these flexibility provisions. 233 As a result, the Panel prioritized the interests of the patent owner over the goal of promoting public health without any apparent consideration of these guiding principles. 234 Hence, the Canadian government was required to justify its public health policy as an exception to the patent right. This approach makes it difficult to promote human development because it renders human development an exception rather than the norm. Protecting intellectual property rights, and the market gains associated with intellectual property protection, has become the standard. Yet, there was no need for the E.U. to justify the patent protection in light of Canada's health policies. Since advancing public health was not seen as a part of the objectives of patent law, it was not a factor in the Panel's determination, and the domestic policy considerations were rendered irrelevant.
In the domestic context, courts often consider policy objectives when determining the appropriate balance of rights. In Kimble v. Marvel, for example, the United States Supreme Court reaffirmed that after the patent expires, so does the right of the patentee to claim exclusivity over the patented product. 235 Among other things, the Court was guided by the patent policy goal of making the invention freely available to the public after the patent term expires. 236 This policy objective took precedence over the settlement agreement in which Marvel agreed to pay Kimble for a certain period of time.
Although the cases are different in many ways, in both Kimble and the WTO case, the courts were asked to consider the relationship between the rights of the patentees and the interests of the public in having access to the patented product immediately after the patent expired. In Kimble, a case about technology relating to a toy, the Court prioritized public access as a patent policy objective. By comparison, in Canada Pharmaceuticals, a case about access to medicines in Canada, the Panel concluded it was not acceptable for a drug to be produced during the patent term, even if it was only made available to the public after the patent term expired. The 232 See OseiTutu, supra note 231, at 1677-78. 233 Canada, Patent Protection of Pharmaceuticals, supra note 213, § VII(E)(1)(c). Rather, the Panel seems to have accepted the E.U.'s argument that the balancing goals of TRIPS had already been taken into consideration in negotiating the final text of the agreement. See id. 234 See id. The Panel evaluated the curtailment of the patent right, given that third parties could make and use the patented invention before the expiry of the patent term. Id. 235 Kimble v. Marvel Entm't, LLC, 135 S. Ct. 2401, 2413 (2015) . In Marvel, a case about technology relating to a Spiderman toy, the court prioritized public access as a patent policy objective. See id. 236 Id. at 2413 (" [T] he Court [has] held . . . that the day after a patent lapses, the formerly protected invention must be available to all for free.").
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Canadian government concern about access to medicines vis-à-vis the rights of the company to exploit its market advantage throughout the full patent term, and even after the patent had expired. In the international context, one might query whose policy the WTO should take into consideration when deciding a dispute between two or more nations that have committed to the trade obligations in the agreement. Arguably, the policy goals of one nation should not take priority over the policy goals of another. This is why it is important to acknowledge human development as an objective of global intellectual property, instead of as a domestic policy consideration that can be discounted. When nations structure their intellectual property laws to promote human development goals, such as public health, this should be understood as a policy goal that is one of the objectives of trade-related intellectual property.
237
If human development is an objective of trade-based intellectual property law, then making a generic drug available to the public as soon as the patent expires may further the goals of the international intellectual property regime. The law might still have required some modifications to limit the amount of drug that could be manufactured, for example. However, the significant difference would be that a law designed to support health would not need to be defended as an exception to the rule that intellectual property must be protected. Rather, promoting health would be interpreted as one of the goals of trade-based intellectual property, and the challenged laws could be assessed through that lens.
Human development should be recognized as the norm in intellectual property law because the intellectual property objectives of stimulating innovation and progress are for the purpose of improving the human condition. Creating economic wealth is an important part of this, but it is equally important to promote health, education and human flourishing. A healthy, literate population is also a more productive population. 238 To be clear, promoting human development does not mean that intellectual property rights should not be respected. Prioritizing human development may require greater intellectual property protection in some instances, but less intellectual property protection in other instances.
Next, I will discuss another dispute that raised issues about the relationship between intellectual property protection and access to medicines.
B. Indian Generics Goes Beyond "Flexibilities"
The dispute between India and the E.U. about the seizure of generic drugs in transit raised access concerns, but the parties resolved the matter without 237 See generally Doha Declaration on Health, supra note 183. 238 Nicole Huberfeld, Federalizing Medicaid, 14 U. PA. J. CONST. L. 431, 437 (2011) ("The social insurance movement was not just about solidarity, it also furthered the economic realities that a healthier population is a more productive population . . . .").
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Dispute Resolution Panel should give serious weight to Articles 7 and 8 of the TRIPS Agreement. 265 A panel was established in May 5, 2014 to hear the dispute.
266
Professors Frankel and Gervais argue that there is a positive right to use a trademark and that this right has been violated by the Australian Plain Packaging Legislation. 267 The classic position, however, is that there is no positive right to use a trademark. 268 This distinction is important if Australia defends its law as a justified exception to the use of the trademark. 269 If there is no positive right to use a trademark, then arguably there is no interference so long as the trademark owner is able to prevent others from using the trademark.
These technical analyses of the right to use a trademark are relevant, but, if the goal is to promote human progress, the question of whether one has a right to use a trademark, or merely a right to prevent others from using a trademark, becomes less significant. The next Section, which builds on the preceding discussions, will elaborate on the centrality of human development as an objective of trade based intellectual property law.
IV. SHIFTING HUMAN DEVELOPMENT FROM THE MARGIN TO THE CENTER OF INNOVATION AND PROGRESS
Intellectual property laws can be developed, interpreted, and applied in a manner that provides economic incentives and rewards, while also advancing human progress and development. 270 Intellectual property protection and human development are not mutually exclusive. This means that patent protection, for instance, can and should promote access to medicines, and copyright can and should facilitate access to education. Advancing human health does not need to be viewed as an exception that is tolerated by intellectual property law.
Unlike public welfare or public interest, human development can be identified and measured using existing, globally recognized mechanisms. As a goal, promoting human development can also be distinguished from human rights, although the two 265 Doha Declaration, supra note 4, ¶ 17. 
